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Refined Economic Approach in European State
Aid Control—Will it Gain Momentum?

Doris HILDEBRAND and Andrea SCHWEINSBERG*

A new guiding principle in the EC competition rules is the so-called ‘‘more economics based approach”.
This refined economic approach is based on an effects analysis. The question is now whether this successful
modernisation in antitrust and merger control will spill over to State aid. The Commission has already
started implementing the refined economic approach to some areas of the State aid provisions. The
balancing test in Article 87(3) EC Treaty is one example. However, the economic analysis in Article
87(1) EC Treaty analysis is still rudimentary. The authors think through the potential and consequences
of a refined economic approach in Article 87(1) EC Treaty in accordance with the new interpretation of
Article 81(1) EC Treaty. An appropriate economic procedure will be developed by applying the lessons
learned form antitrust.

[. INTRODUCTION

The European Commission (Commission) is currently reforming its State aid rules and
procedures. This reform is part of the overall process to modernise the competition
rules. Under the title of ““State Aid Action Plan”, the Commission announced that it
aims to ensure that the EC Treaty’s (ECT) State aid rules are better suited to encourage
Member States to contribute to the Lisbon Strategy. Since the adoption of the Plan, a
number of new regulatory texts have been adopted (such as the new regional aid
guidelines) and others are currently under revision. The review process should largely
be completed by 2009.1 With respect to this reform the European Commissioner for
Competition Policy, Mrs. Neelie Kroes, announced: “It’s my flagship project as
Competition Commissioner. And it’s the first ever comprehensive reform of State Aid
policy in fifty years of Community law”.2

The Commission redesigns the State aid regime around two corresponding
principles: efficiency and equity.? Another important aim of the reform is to introduce a
more refined economic approach.# This refinement is already implemented in the other
competition rules namely Article 81 ECT and the Merger Control provisions. The
reform of Article 82 ECT is not finished yet but on the way. What is achieved in
antitrust and mergers, the Commission now pursues in State aid. The development and
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enhancement of economic tools that the Commission uses to analyse State aid cases is
at the top of the agenda.’ In the following, it will be assessed whether the ¥essons
learned from the modernisation of the competition rules, in particular of Article 81
ECT, can be transferred to the State aid rules.

I[I. ECONOMICS IN THE EUROPEAN STATE AID RULES

The point of departure of EU State aid policy is laid down in Article 87(1) ECT.
This article provides that State aid is, in principle, incompatible with the common
market. Under Article 88 ECT, the Commission is given the task to control State aid.
This article also requires Member States to inform the Commission in advance of any
plan to grant State aid (“notification requirement”).

State aid rules cover only measures involving a transfer of State resources. Furthermore,
the aid does not necessarily need to be granted by the State itself. It may also be granted
by a private or public intermediate body appointed by the State. Financial transfers that
constitute aid can take many forms: not just grants or interest rate rebates, but also loan
guarantees, accelerated depreciation allowances, capital injections etc.

The aid should constitute an economic advantage that the undertaking would not
have received in the normal course of business. Economic analysis establishes the extent
to which an aid measure confers an economic advantage to the recipient of the aid. In
many cases, it is easy to determine the size of the economic advantage, i.e. for direct
subsidies granted to firms. In many other situations, however, it is much more difficult,
in particular in the context where governments invest in companies or provide loans or
guarantees.®

In addition, State aid must be selective and thus affect the balance between certain
firms and their competitors. “Selectivity” is what differentiates State aid from so-called
“general measures”.’

Another important aspect is the effect on competition and trade: With respect to a
potential effect on competition and trade between Member States, a low intervention
threshold was applied in the past. It was sufficient to show that the beneficiary i
involved in an economic activity and that he operates in a market in which there is trade
between Member States. Distortions of competition and effects on trade were assumed
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to be present already when the measure was selective, that is when the market position
of the aid beneficiary vis-a-vis its competitors was improved by the aid.® These key
provisions of European State aid law are laid down in Article 87(1) ECT, which reads as
follows:

“Save as otherwise provided in this Treaty, any aid granted by a Member State or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring
certain undertakings or the production of certain goods shall, insofar as it affects trade between
Member States, be incompatible with the common market.”

According to this Article, aid measures that satisfy all the criteria outlined above
are, in principle, incompatible with the common market. Articles 87(2) and 87(3) ECT
specify in addition a number of cases in which State aid could be considered acceptable
(the so-called “exemptions”). The existence of these exemptions justifies the vetting of
planned State aid measures by the Commission, as foreseen in Article 88 ECT. This
Article provides that Member States must notify to the Commission any plan to grant
State aid before putting such plan into effect. It also gives the Commission the single
power to decide whether the proposed aid measure qualifies for exemption or whether
the “State concerned shall abolish or alter such aid”. Exemptions become only relevant
when the State measure is found to be a State aid in accordance with Article 87(1)
ECT. The intention of Article 87(3) ECT is to determine the pro-competitive benefits
produced by that State aid and to assess whether these pro-competitive effects outweigh
the anti-competitive effects.

There are currently three areas in State aid law where the refined economic
approach is already implemented.? In the following these areas are addressed first before
continuing with a discussion of what the likely results would be if the refined economic
approach would be introduced to Article 87(1) ECT as well.

A. BALANCING TEST

The first area is the application of the so-called balancing test in Article 87(3)
ECT. The balancing test weighs the positive eftects of e.g. risk capital measures or aid
to research and innovation against potential crowding-out or other negative effects on
competition and trade.!® The economic argument is that State aid may correct market
failures and thereby restore competition again. In this analysis, several types of market
failures are relevant which are discussed in a more detailed way below.!!
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